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The New Sex Work Laws may be Harmful, but are they Constitutional?   
By: Christine Williams 

 

The Protection of Communities and Exploited Persons Act (PCEPA)1 is the federal 

government’s new legislation surrounding sex work in Canada. The legislation is Parliament’s 

response to Bedford where the Supreme Court of Canada declared three sex work-related 

provision of the Criminal Code unconstitutional on the basis that their negative impact on sex 

workers’ security disproportionately outweighed the laws’ objective of abating nuisance. The 

purpose of the new sex work laws has changed from abating nuisance to a more targeted purpose 

of protecting human dignity by deterring and denouncing prostitution.2 Since the laws came into 

force in 2014, there has been an outcry from the general public about the harm they will cause to 

sex workers. However, surprisingly, there has been little academic response to whether or not the 

laws would withstand a constitutional challenge. In every corner of the internet you can find 

opinion pieces about how the new laws are actually more harmful to sex workers, but the 

question still remains: are the new laws constitutional?  

The following is an overview of two polarizing academic points of view. On the one 

hand, you have a piece by University of Toronto law professor Hamish Stewart who argues that 

the purpose of the PCEPA is both to discourage sex work while at the same time improving sex 

workers’ safety.3 Although he would find that these two purposes would be constitutional on 

their own, when combined, they make the legislation incoherent. Stewart believes it would fail a 

constitutional challenge on the basis that it is arbitrary or grossly disproportionate in regard to 

section 7 of the Charter. Stewart argue that the laws would not be saved by section 1 because the 

moral benefits of denouncing sex work would not outweigh the harm to sex workers. 

On the other hand, you have a piece in response to Stewart by Queen’s University PhD 

student Debra Haak who argues that sex workers’ safety is not a purpose of the new law, rather, 

that the only purpose of the law is to denounce and deter prostitution.4 She argues that nowhere 

in the legislation is there evidence that Parliament intended to make the safety of sex workers an 

                                                
1	The	Protection	of	Communities	and	Exploited	Persons	Act,	SC	2014	c	25.	
2	According	to	the	Act’s	preamble.	
3	https://heinonline-
org.uml.idm.oclc.org/HOL/Page?collection=journals&handle=hein.journals/alblr54&id=70&men_tab=srchresults.		
4http://go.galegroup.com.uml.idm.oclc.org/ps/i.do?id=GALE%7CA509365267&v=2.1&u=winn62981&it=r&p=CPI&s
w=w.		
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overall objective. Therefore, the consequences that the new laws may place on sex workers’ 

safety are not arbitrary or grossly disproportionate to these objectives. 

Stewart begins his essay by briefly outlining Bedford. It was crucial for him to do so 

because he believes that the reasons the old laws were declared unconstitutional must be a part of 

any analysis on the objectives of the new laws. For Stewart, the purpose of the new laws cannot 

be analyzed in a vacuum because the new laws were not created in a vacuum. They were enacted 

as a response to the Supreme Court’s declaration that the negative impact on the security of the 

person disproportionately outweighed the laws’ objective which was abating nuisance. 

Therefore, if the new laws are to be contextually analyzed, the purpose must include some form 

of protection for sex workers’ lives.  

In determining the purpose of the legislation, one must look to the text of legislation 

itself. In analyzing the preamble of the statute, Stewart finds evidence that Parliament was 

concerned about the inherent exploitation of prostitution. He then goes on to interpret some of 

the provisions within the text and he finds that another purpose of the legislation is to deter and 

denounce prostitution by criminalizing the seller of prostitution. This is because, although the 

selling of sex has not been explicitly criminalized, the buying of sex has been. The 

criminalization of the buying of sex, according to Stewart, implicitly makes the seller of sex 

liable for aiding the buyer’s commission of the offence. Here he argues that this is evidence that 

Parliament wanted to criminalize sex work with these new laws. This is where we see Stewart’s 

main argument begin to take form.  

The thrust of Stewart’s argument rests in a section 7 Charter analysis. This is why it was 

so important for Stewart to detail the purpose of the legislation because that is the first step of a 

section 7 challenge. He suggests that the purpose of the new laws is: “to discourage sex work 

while at the same time mitigating its dangers.” Stewart then goes on to identify the possible 

arguments that could be made on both sides of the constitutionality argument. One of the 

arguments which he sees as plausible is that the Court would find that the objective of the laws 

itself is not a proper legislative purpose and thus the laws would be declared unconstitutional. 

However, he then goes on to assume that the Court would likely not side with that argument. He 

finally rests on one possibility: that the objectives of the new laws, when question on their 

mutual consistency, are arbitrarily or grossly disproportionate regardless of its effectiveness as a 

means for pursuing those objectives when considered separately. He admits that there is a 
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possible argument on behalf of the government that the arbitrariness of the laws is justified under 

section 1 of the Charter. However, he believes that that argument would likely fail because a 

court would not find “that the moral benefits to be achieved by discouraging prostitution would 

justify the very concrete harms to sex workers.”  

Stewart concludes by reiterating his argument which can be summarized as followed: a 

law, which on one hand criminalizes prostitution in an effort to discourage sex work and on the 

other hand, decriminalizes certain aspects of sex work to make it safer for sex workers, is an 

incoherent piece of legislation which would fail a section 7 constitutional challenge.  

In her response to Stewart’s essay, Debra Haak takes an opposing view. She argues that 

the new laws would stand a constitutional challenge because improving sex workers’ safety is 

not an overall objective of the PCEPA and that any efforts to protect sex workers is not 

inconsistent to the overall objective which is ultimately to denounce and deter prostitution. The 

major distinction between Haak’s and Stewart’s arguments is that they do not view the 

legislative objective in the same light. Haak believes that it was never Parliament’s intention to 

make sex work safer for sex workers, but rather, to encourage sex workers to leave prostitution. 

Her argument finds its basis not only in the legislative text, but in statements made by the 

Department of Justice surrounding the implementation of the new laws which convey an overall 

message that the best way to avoid the harms of prostitution is to bring an end to its practice.  

Haak argues that “nowhere in the express statements of legislative objective is there 

evidence of an intention on the part of Parliament to make the safety of those who continue to 

exchange their own sexual services an overall objective of the new legislative scheme or, more 

specifically, of the criminal prohibitions created by it.” She does, however, acknowledge that 

Parliament did decriminalize certain aspects of prostitution which would make those who sell 

sexual services less susceptible to prosecution, but that does not indicate that the overall purpose 

of the legislation is to improve the sex work conditions for sex workers. She does not see that as 

Parliament endorsing prostitution, but rather Parliament acknowledging that not all sex workers 

will be able to leave prostitution as soon as possible. 

Although provincial courts have had the opportunity to consider the PCEPA, no case has 

yet made it to the Supreme Court. It will be interesting to see how those constitutional arguments 

will make their way to the Court and if either of the above two perspectives will be advanced. 

Only time will tell how the Supreme Court will interpret the purpose of the new sex work laws, 
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but I will be curious to see if the new laws stick or if Parliament will be forced back to the 

drawing board.  


