
	

Criminal Negligence: Allergies and The Accountability of Restaurants  

When you’re working in a restaurant which deals with a wide variety of food 

ingredients and little ability to prevent cross-contamination how can you prevent 

customers from having an allergic reaction? And when the inevitable customer who 

has allergies eats food does have a severe reaction, can you be responsible for causing 

harm? In Canada, it entirely depends. The customer may decide to pursue damages 

under tort law and when this is done the plaintiff often succeeds. But if the injury is 

severe enough, say resulting in death or a coma, then those involved may be facing a 

charge of criminal negligence.  

Criminal negligence is defined in Section 219 of the Criminal Code as: 

“219 (1) Every one is criminally negligent who 

(a) in doing anything, or 

(b) in omitting to do anything that it is his duty to do, 

shows wanton or reckless disregard for the lives or safety of other persons. 

Definition of Duty 

(2) For the purposes of this section, duty means a duty imposed by law.”1 

The key to the prosecution is the duties imposed by law in the way of strict 

regulations regarding the transportation of food, ingredient labelling, and training 

about allergies and cross-contamination.2 The regulations make it much more likely 

that a manager or an owner of a restaurant will be criminally charged if their failure to 

follow these regulations lead to significant injury or the death of a customer. But, the 
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“CFIA recognizes that despite all possible precautions, the presence of allergenic 

ingredients cannot always be avoided.”3 This suggests that the law does not demand 

perfection in regard to protecting consumers from allergies but requires an attempt to 

reasonably safeguard.  

There are three possible criminal charges, the first one being general criminal 

negligence as defined above. The two other offences, causing bodily harm by criminal 

negligence and death by criminal negligence are outlined as such:  

Causing bodily harm by criminal negligence 

221 Every one who by criminal negligence causes bodily harm to another 

person is guilty of an indictable offence and liable to imprisonment for a term 

not exceeding ten years. 

Causing death by criminal negligence 

220 Every person who by criminal negligence causes death to another person is 

guilty of an indictable offence and liable 

(a) where a firearm is used in the commission of the offence, to imprisonment 

for life and to a minimum punishment of imprisonment for a term of four 

years; and 

(b) in any other case, to imprisonment for life.4 

In Canada, a server may be deemed negligent in serving food which contained 

an allergen. The leading case for this is Martin v Interbooks Ltd but it should be treated 

with caution.5 In this case, Martin had been informed by a server that a cheesecake 
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had contained no nuts, despite the packaging clearly stating it did.6 The server was 

found to have breached the standard of care, but ultimately it was the hotel and 

restaurant owner who was liable.7 However, the owner was only found negligent in a 

civil proceeding and had not been prosecuted under the criminal offence.  

But, in the late summer of 2016, Canada almost had the first case in which 

criminal negligence causing bodily harm was prosecuted.8 A Quebec waiter served 

salmon tartare to a customer who had ordered beef tartare. This customer, Simon-

Pierre Canuel, was severely allergic to salmon and ended up in a coma. It was alleged 

that the waiter had never informed the cooks of the allergy and took no note of the 

allergy.9 However, it became a subject of debate because Canuel also failed to 

safeguard his own health, leaving an EpiPen in his car and failing to ensure what it 

was he was eating before he actually ate it.10 While Canuel filed a civil suit against the 

restaurant and waiter, the Crown prosecutors ultimately decided to not pursue charges 

on the grounds that “there was no criminal offence in what the young man did”.11 In 

order to reach the level of criminal negligence, the waiter would have had to have 

shown “wanton or reckless disregard for the lives or safety of other persons”.12 

The question of criminal negligence in a restaurant context is therefore still 

unanswered in Canada but there does seem a reluctance to prosecute it.  

But other common law jurisdictions have less reservations. In 2017, UK 

prosecutors successfully convicted a restaurant owner, Mr. Zaman, of gross 
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negligence manslaughter (the UK equivalent of criminal negligence causing death) 

because he “failed to take reasonable steps to avoid injury to customers who had a 

declared allergy”.13 This was proven on the basis that Zaman failed to follow the 

legislative regulations, which included requiring ingredients be properly listed, in order 

to use a cheaper variation of almond powder that contained peanuts.14 However, it 

should be noted in the circumstances of this particular case, Zaman had received 

multiple warnings previously and the week before a teenager had suffered a less 

serious allergic reaction.15 On November 7th 2018, there was another case in which 

Harun Rashid, a manager who was acting as a delivery driver, and Mohammed 

Kuddus, the owner, of a takeaway restaurant were convicted of gross negligence 

manslaughter.16 Similar to Zaman, the teenager had highlighted her own allergy and the 

restaurant had no system in place to control allergens nor even any records of 

ingredients kept.17 In this case, there was also a clear breach of the Health and Safety 

at Work Act as well as the European Union food safety regulations.18Justice Yip who 

presided over the case warned that “those who fail to heed the warnings and who 

continue to flout food safety regulations may find the courts taking a harsher view in 

the future”.19 

If one were to look at the UK for guidance then it is likely that a conviction of 

criminal negligence will focus on the management level employees rather than the 

entry-level employees and it is more likely to occur when there have previously been 
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serious breaches of the food safety regulations. Regardless of whether criminal 

convictions may follow, tort law will still provide an avenue to receive some sort of 

compensation or sense of justice for the infliction of a severe allergic reaction by the 

negligence of a restaurant. For now, it appears that Canada is content to rely on tort 

law rather than criminal law in these cases.    

 

 


